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statement of the case.

Counsel for appellant are in error, when they state

that,
^

' This cause was commenced in the Superior Court

** in and for the City and County of San Francisco,

*^ State of California, and removed to the Federal Circuit

^* Court upon respondent's petition therefor" (Appel-

lant's Brief, page l) Nor is the statement correct, that

^^ Appellant moved to remand the cause to the State

^

' Court on the ground that the Federal Court had no ju-

*^ risdiction, which motion to remand was denied" (7^.).



The fact is, that this is a suit in equity, which was

begun by the appellant in the United States Circuit

Court for the Ninth Circuit, Northern District of Cali-

fornia, by filing its bill in equity therein on the 18tli

day of December, 1902 (Tr. pages 22 to 39). The bill

was numbered "13,220-A" upon the records of the

Court below (Tr. page 22). The statement, in the bill

in equity, above the caption (Tr. page 22), that this

cause was removed, is not the fact. In an effort to

make it appear that this suit was removed, appellant

has made certain proceedings, in another suit between

the same parties, a part of the record in this suit. Those

proceedings are contained on pages 5 to 22 of the tran-

script herein ; they are not properly a part of the record

herein, and the appellee has made a motion that they be

stricken out upon that ground. In this suit the appellee

filed an answer to the bill in equity (Tr. pages 39 to

63). Thereafter various proceedings were had, and on

the 19tli day of February, 1904, a motion was made for

an order dismissing the bill, upon the ground that the

appellant had failed to comply with the sixty-ninth

equity rule, regarding the taking of testimony (Tr.

pages 64 to 65). On the 25th day of March, 1904, this

motion was granted and a decree of dismissal was ac-

cordingly entered (Tr. page 65).

ARGUMENT.

One branch of the litigation between the parties to

this suit has already been before this Court. It was an

action at law, which had been commenced in the Su-



perior Court of the City and County of San Francisco,

State of California, and which had been removed to the

Federal Court, upon the petition of the defendant. That

case went to trial, and resulted in a verdict and judg-

ment for the defendant. Upon writ of error to this

Court the judgment was reversed, with directions to

remand the cause to the State Court, upon the ground

that the Federal Court erred in exercising jurisdiction

over the cause, because there was nothing in the record

to show that there was the requisite diversity of citizen-

ship between the defendant and the assignor of the

plaintiff {TJtali-Nevada Co. v. De Lamar, 133 Fed. 113).

In view of that decision, it must be regarded as settled

that the record in this suit, in which the appellant sues

as assignee of the same chose in action which was in-

volved in the action at law, should show the requisite

diversity of citizenship between the plaintiff's assignor

and the defendant, so as to give the Federal Court

jurisdiction.

It is the contention of the appellee, however, that,

first, this suit was commenced in the Federal Court, and

that, second, the suit being founded upon an assigned

chose in action and the record failing to disclose the

necessary diversity of citizenship between the assignor

of the appellant and the appellee, this Court will re-

verse the judgment, or decree, of the Court below, with

directions to permit the parties to amend the pleadings,

so as to allege the necessary jurisdictional facts, if they

be so advised.

We think, there can be no doubt that this suit was

commenced in the Federal Court, and that it is inde-



pendent of, and distinct from the action at law between

the same parties. The appellant itself says (Brief,

page 3) "even if the bill in equity be considered as the

" commencement of a neiv and iyidependent suit in

^' equity in the Circuit Court^\ The commencement of

this snit resulted from the fact that, in the action, which

was removed from the State Court, there were united

legal and equitable causes of action. The Circuit Court

made an order that the causes of action be separated.

Thereupon, the action at law was continued, being num-

bered ^'13,220'^, and this suit was also commenced, by

the filing of the bill in equity and numbered ^^13,220-A'\

This separation of the legal from the equitable causes

of action resulted in the commencement of a new suit.

Such was declared to be the effect of such a separation

in the case of Whittenton Manufacturing Co. v. Mem-

phis <& 0. R. P. Co., 19 Fed. 273, in which the Court said

(p. 276) :

^^It matters not that this may result in two or

more separate suits, with some at law and some in

equity. This comes from state legislation allowing

the parties to litigate their several controversies in

one suit, a method forbidden to this Court, which

must administer law and equity separately. ''

See also:

La Mothe Manufacturing Co. v. National Tube

Works, 15 Blatchf. 432;

Phelps V. Elliott, 26 Fed. 881, 882;

Coit S Co. V. Sullivan-Kclly Co., 84 Fed. 724.

The enrollment (Tr. pages 63-65) recites that this

suit ivas commenced by the appellant by filing its bill of



complaint on December IS, 1902, No motion to remand

was made in this cause. In the praecipe for the tran-

script on appeal (Tr. page 71) it appears that the attor-

neys for the appellant requested the Clerk to prepare

a transcrii>t of the record in this cause, to consist of a

true copy of the record and proceedings in this cause,

and "to be preceded by true copies of the following rec-

" ords and proceedings from the cause between the

" same parties and numbered 13,220".

The Certificate of the Clerk of the Circuit Court to

the "record on appeal" (Tr. jDages 72 and 73), likewise

emphasizes the fact that this suit is separate and dis-

tinct from the action at law between the same parties.

The appellee has also made a motion that the judg-

ment, which was rendered on the 25th day of November,

1905, by the Court below, in the action numbered 13,220,

be made a part of this record. There can be but one

judgment in an action, and any judgment rendered in

this suit must, therefore, be a judgment rendered in a

suit separate from the other action.

From the foregoing, we submit, it follows that this

suit was commenced by the appellant, by filing its bill of

comx-)laint on the equity side of the Circuit Court and

that it is independent of the action at law between the

same paiiies. That being so, we ask the Court not to

reverse this cause with direction to dismiss the bill, but

to reverse it, with leave to either party to amend the

pleadings within a reasonable time, if so advised, so as

to show the requisite diversity of citizenship between

defendant and plaintiff's assignor. That such an order
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is entirely proper, under the circumstances, we submit,

is well established by numerous decisions.

In the case of Howard v. Be Cordova, 111 U. S. 609,

there was no averment of the citizenship of one Smo-

lenski, one of the parties to the suit. The United States

Circuit Court for the Northern District of Texas had

erroneously sustained a demurrer to the bill, and the

Supreme Court reversed the judgment for that reason,

but also observed that there was no averment with ref-

erence to Smolenski's citizenshii3. The Court said that,

as this defect was curable, by amendment, it was not

only within the power, hut it was the duty of the Court

on its attention being called to the fact to have allowed

such an amendment to he made. The Court said (p.

614) :

*' Whilst the demurrer which the Court below

maintained was predicated solely on the fact that

there was a want of jurisdiction because of the

proceedings had in the state court, which the bill

assailed for want of jurisdiction and fraud, we have

observed that the citizenship of Smolenski is not

averred in the bill. This defect was curable, by

amendment, and it was not only within the power
but the duty of the Court, on its attention being

called to the fact, to have allowed such an amend-

ment to be made."

In King Bridge Company v. Otoe County, 120 U. S.

225, the phiintilf in error as assignee of two warrants,

issued by the defendant in error, a County in the State

of Nebraska, to one King, brought suit, without making

any showing as to the citizenship of King. The judg-

ment was reversed for want of jurisdiction, but the Su-

preme Court added (p. 227)

:



^'It will be for the court below to determine

whether an amendment of the pleadings upon the

point of jurisdiction will be proper."

In Everh<irt v. Huntsville College, 120 U. S. 223, a

judgment was reversed because of a defective aver-

ment of citizenship. The Supreme Court said:

*'If on the return of the case to the Circuit Court

it is made to appear that the citizenship necessary

for the jurisdiction existed at the time the suit was
brought, it will be for that court to determine

whether an amendment of the pleadings ought to

be allowed, so as to cure the present defects."

To the same effect is Metcalf v. Wafertown, 128 U. S.

586.

In McDonald v. State of Nebraska, 101 Fed. 171, the

Circuit Court of Appeals for the Eighth Circuit, with

reference to the power of the Federal Courts to permit

amendments, said (p. 176)

:

'^But, independent of the Nebraska Code and the

decisions of the supreme court of that state, we
would have no difficulty in upholding the judgment

of the lower court in this case both upon principle

and authority. The right and duty of the federal

courts to allow amendments does not rest on state

statutes only. It is conferred on them by the ju-

diciary act of 1789. That act was framed by the

great statesmen and lawyers who had actively par-

ticipated in the struggle to establish the political

independence of their country. Wlien this object

had been achieved, and the constitution adopted,

they framed an act for the organization and gov-

ernment of the national courts, which has remained

for more than a century a monument to their great

wisdom, foresight, and sense of justice. The thirty-

second section of that act was designed to free the

administration of justice in the federal courts from
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all subtle, artificial, and technical rules and modes
of proceeding in any way calculated to hinder and
delay the determination of causes in those courts

upon their veiy merits. This act emancipated the

judicial department of the government from the

shackles of artificial and technical rules, which had
theretofore been interposed to obstruct the admin-

istration of justice, as completely as the Eevolution

had emancipated the political department of the

government from foreign domination. This was
done by investing the federal courts with plenary

power to remove by amendment all such impedi-

ments to the attainment of justice. From the first,

the supreme court of the United States grasped the

object and purpose of this enactment. In referring

to this section of the judiciary act, the supreme
court of the United States, speaking by Mr. Justice

Story, said:

^' 'The authority to allow such amendments is

very broadly given to the courts of the United

States by the thirty-second section of the judiciary

act of 1789, c. 20 (now section 954, Kev. St. U. S.),

and quite as broadly, to say the least, as it is pos-

sessed by any other courts in England or America,

and it is upheld upon principles of the soundest

protective policv.' Matlieson's Adm'rs v. Grant*

s

Adm'r, 2 How. 263, 281, 11 L. Ed. 261.

'*And Mr. Justice ]\riller, speaking from the cir-

cuit bench, declared:

" 'This section makes more liberal provisions for

the amendment of process, pleadings, and all pro-

ceedings in the federal courts, than any of the mod-
ern codes. It is founded on common sense and jus-

tice, and ought to be regarded by the circuit courts

as mandatory.'

*' Under section 954- of the Revised Statutes the

right of amendment extends to the ' summons, writ,

declaration, return, judgment, and other proceed-

ings in civil causes in any court of the United

States,' and may be exercised at any stage of the

case, even after trial and judgment. The extended



and beneficent use made of the authority given by
this section to make amendments is diclosed by a

long line of decisions of the supreme court of the

United States covering every step in a case from
the summons to the verdict and judgment/'

In Bowden et al. v. Buniliam et al.y 59 Fed. 752, plain-

tiffs had brought suit, as assignees of certain claims.

The original complaint contained no averment, regard-

ing the citizenship of the assignors of the plaintiffs.

Over the objection of the defendants the Court permit-

ted an amendment to show the citizenship of the as-

signors. The Circuit Court of Appeals, in affirming the

action of the trial court, said (pp. 754, 756) :

^'The objection to the jurisdiction of the Court

is grounded on the fact that the original petition

did not disclose that the assignors of the claim

which the plaintiffs sued on as assignees were citi-

zens of states other than Kansas, and the further

fact that, r( iecting those claims, the amount claimed

by the plaii/iffs was less than $2,000. But the

Court xery properly granted the plaintiffs leave to

amend their complaint (Section 954, Rev. Stat. U.

S.) and it was amended * * *
^

rp^^^
right of

the federal court to allow amendments under sec-

tion 954 of the Revised Statutes is well settled.

The right exists quite independently of any state

statute, and may be exercised at any stage of the

cause even after submission * * * ."

See also:

Kelsey v. Penn. R. R. Co., 14 Blatchf . 89

;

Betzoldt V. American Ins. Co., 47 Fed. 705;

Whalen v. Gordon, 95 Fed. 305, 307, 317

;

Howard v. U. S., 102 Fed. 77, 85.
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In this suit the fact is that Blake, the assignor of the

appellant, at the time of the commencement of this suit

and until the 1st day of March, 1906, when he died, was

a citizen, resident and inhabitant of San Francisco, in

the Northern District of California ; the appellant was

and is a corporation organized and existing under the

laws of Iowa, and the appellee was and is a citizen, resi-

dent and inhabitant of the City of New York, State of

New York. Under these circumstances, it is respect-

fully submitted, that this suit is cognizable by the Fed-

eral Court and that the Court below should be directed

to permit the parties to amend the pleadings, if so ad-

vised, so as to show the reiiuisite diversity of citizen-

ship between the assignor of the appellant and the

appellee.

AS TO THE COSTS.

Inasmuch as there must of necessity be a reversal of

the decree in this cause, we respectfully ask the Court

to make an order, with respect to the costs, in confomi-

ity with the ruling, established by numerous decisions

of the Supreme Court of the United States, under sim-

ilar circumstances. That is to say, the appellant, hav-

ing commenced this action in the United States Circuit

Court, and having failed in its bill to make a sufficient

allegation of citizenship, and being, therefore, jjrimarily

responsible for the jurisdictional defect in the record,

should be taxed with the costs incurred by the litigation,

which has become futile solelv bv reason of its fault.
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In this connection, we ask the Court 's attention to the

following cases

:

In the case of Plant Investment Company v. Jackson-

ville, Tampa, etc., Ry. Co., 152 U. S. 71, appellant, plain-

tiff below, brought suit as an assignee of a chose in ac-

tion. The record did not show the requisite diversity of

citizenship between the assignor of the plaintiff and the

defendant. The decree was reversed at the cost of ap-

pellant. The Supreme Court said (p. 77)

:

*^It follows that the Circuit Court had no juris-

diction of this case in the name of complainant, but

as the decree below dismissed the bill generally,

'that decree is reversed at the costs of appellant,

and the cause remanded with a direction to dismiss

the bill for want of jurisdiction and without preju-

dice."

In Peninsular Iron Co. v. Stone, 121 U. S. 631, in

which the cause was reversed for want of jurisdiction,

the Supreme Court said (p. 633)

:

^'But as the error is attributable to the present

appellants, whose duty it was to make the jurisdic-

tion appear, the reversal will be at their costs in

this Court."

In the case of King Bridge Co. v. Otoe County, 120

U. S. 225 (supra) y in which the judgment was reversed

because plaintiff, as assignee of a chose in action, had

brought suit without disclosing the residence of his as-

signor, the judgment was reversed with directions that

the plaintiff" in error pay the costs in the Supreme

Court.

That the appellant having filed its bill in the Circuit

Court, without a proper averment of Blake's citizen-
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ship, is the party in default. and should pay the costs,

see also,

Everliart v. Himtsville College, 120 U. S. 223.

To the effect that, when a cause is reversed for want

of jurisdiction, the appellate court will make such an

order with respect to costs as is just and proper, see:

Hancock v. Eolhrook, 112 U. S. 229.

In Cochran v. Childs, 111 Fed. 433, the Circuit Court

of Appeals fpr the Seventh Circuit, in reversing a de-

cree, because the jurisdictional amount did not appear

to be involved, said, respecting the costs

:

(p. 435) ^'It is urged that we should not impose the

cost of the appeal upon the appellant, as was done
in the case cited, and that we should permit an
amendment of the bill in the court below to declare

the jurisdictional amount ; and this upon the ground
that neither party, in the court below or here, has

suggested the question of jurisdiction stated. We
are not so disposed. It would seem to be proper,

after a century of decision, that the court should

not be vexed with the question of jurisdiction aris-

ing from failure to state the amount in controversy.

By directing the dismissal of the bill without preju-

dice, no right of the complainant is concluded.

With that, we think, he should be satisfied, for it is

he whose oversight has occasioned the unnecessary

trouble and expense, and he should foot the bill.''

In this connection, it is also to be noted that the juris-

dictional question, which is raised in this Court for the

first time, was never suggested by appellant to the

Court below.

Respectfully submitted,

PiLLSBURY, Madison & Sutro,

Attorneys for Appellee.


